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On October 13, 2017, tax specialists and international law experts from universities, private
practice, and global institutions explored the implications of the recently signed Multilateral
Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting
(MLI). The day-long conference was organized at the University of Michigan Law School by
Professor Reuven S. Avi-Yonah, Irwin I. Cohn Professor of Law and Director of the International
Tax LLM Program at Michigan Law. The conference was co-sponsored by the Michigan Journal of
International Law.
CONFERENCE AGENDA:

PERSPECTIVES ON THE MULTILATERAL INSTRUMENT
October 13, 2017
Dispute Settlement under the MLI and the EU Arbitration Convention
Pasquale Pistone (IBFD)
Commentator: Kim Brooks (Dalhousie)
Article 7 and Prevention of Treaty Abuse
Richard Reinhold (Willkie Farr)
Commentator: Reuven Avi-Yonah (University of Michigan)
The MLI: Continuity and Innovation
Maikel Evers (OECD)
Commentator: Steve Ratner (Michigan)
MLI Implications for Europe
Gianluca Mazzoni (Michigan)
Commentator: Pasquale Pistone
The MLI and the International Tax Regime
Reuven Avi-Yonah & Haiyan Xu (University of Michigan)
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In this special digital issue, four emerging tax scholars share their perspectives on the issues and
debates raised through the conference:
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Lukas Kutilek is a JD candidate at the University of Michigan Law School
and holds a JD equivalent, summa cum laude, from the Charles University
in Prague. In the past, he has practiced tax law in Prague at Dentons, Ernst &
Young, and PDF CZ. He has also worked at Moris & Associates in Miami
and at Clifford Chance and Jansta Kostka in Prague. Additionally, he has
clerked at an appellate senate at the Municipal Court in Prague.

Gianluca Darena is a practicing attorney at Moris & Associates, Miami,
Florida; he holds a J.D. from Nova Southeastern University and a J.D. from
Università degli Studi di Roma III. Mr. Darena concentrates his practice in
the areas of cross-border investment, tax planning, business transactions, and
commercial litigation.

Eran Levy is an International Taxation LLM candidate at the University of
Michigan Law School. Eran graduated the combined program of Law (LLB)
and Accountancy from Tel Aviv University in 2013 (magna cum laude,
Accounting). Eran is a lawyer and Certified Public Accountant (Israel) and
worked in the International Tax department of Shekel & Co. (Israel) as well
as in the Corporate Tax department of KPMG Israel. Eran also served as a
teaching assistant in taxation at Tel Aviv University.

Chul Hun Lee is a second-year law student at the University of Michigan Law
School. Chul Hun graduated from American University with a double major
in International Studies and Economics. Before coming to Michigan, he
served in the Republic of Korea Army and was part of the United Nation’s
peacekeeping mission in South Sudan. During his 1L summer, Chul Hun
worked at the DC office of Drinker Biddle & Reath LLP. He will spend his
2L summer at the DC office of another law firm.
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THE MULTILATERAL INSTRUMENT: A NEW ARRAY OF QUESTIONS
Lukas Kutilek*
The international tax regime as we know it today goes back to the beginning of the twentieth
century. In 1923, the League of Nations reached a compromise on dividing the tax base between
residence and source jurisdiction, which is usually called the Benefits Principle. Put simply, the
Benefits Principle is the idea that active income should be taxed primarily at source and passive
1

income should be taxed primarily at residency. This principle is already embedded in the network
of over 3,000 bilateral double tax treaties (“DTTs”). But the League of Nations also agreed on one
other key principle of international tax regime. This second principle, sometimes called the Single
Tax Principle, holds that although income should not be taxed twice, it should also not escape
taxation altogether. The often-quoted language of the League of Nations states that:
“From the very outset, [the drafters of the model convention] realized the
necessity of dealing with the questions of tax evasion and double taxation in coordination with each other. […] The most elementary and undisputed principles
of fiscal justice, therefore, required that the experts should devise a scheme
2

whereby all incomes would be taxed once and only once.”

While it is mostly agreed that the Benefits Principle has been the basis for international
3

taxation since 1923, the Single Tax Principle is more controversial. Nevertheless, the focus is shifting

* Lukas Kutilek is a JD candidate at the University of Michigan Law School and holds a JD equivalent, summa cum
laude, from the Charles University in Prague.
For a brief overview of both theoretical and pragmatic justification for the Benefits Principle see Reuven S. Avi-Yonah,
International Taxation of Electronic Commerce, 52 TAX L. REV. 507, 556 (1997).
Report Presented by the Committee of Technical Experts on Double Taxation and Tax Evasion, League of Nations
Doc. G.216.M.85 II (1927).
For an example of the on-going debate, see H. David Rosenbloom, International Tax Arbitrage and the “International
Tax System” 53 TAX L REV. 137 (2000) and Reuven S. Avi-Yonah, Commentary, 53 TAX L REV. 167 (2000). See also
MICHAEL LANG, INTRODUCTION TO THE LAW OF DOUBLE TAXATION CONVENTIONS 45 (2010) (“It is occasionally
concluded that the purse of DTCs also includes the avoidance of double non-taxation. In my view, however, this is
incorrect in such general terms.”).
1

2

3

38 MJILDIGTIALSYMPOSIUM 1

6

4

from preventing double taxation to making sure that double non-taxation does not take place.

Whether one looks at the preamble to the 2016 US model DTT, the preamble to the OECD
Multilateral Convention (“MLI”), the preambles to the hundreds of actual DTTs covered by the
MLI’s minimum standards, the recitals of the EU Anti-Tax Avoidance Directive, the 2017 update
to the OECD model DTT, or the proposed update to the UN model DTT, the Single Tax Principle
seems to be omnipresent.
The OECD Secretary General Angle Gurria promised to “put an end to double non5

taxation.” The efforts resulted in the MLI signed by representatives of 71 jurisdictions on June 7,
2017. Is the MLI going to be successful in pursuing its noble goal to eliminate double non-taxation?
Is much going to change for US taxpayers? To deal with these and other questions, the University
of Michigan Law School hosted a conference labeled “Perspectives on the Multilateral Instrument,”

which took place in Ann Arbor, Michigan on October 13, 2017. The conference was organized
around five building blocks each consisting of a presentation and a following discussion.
6

Maikel Evers presented on the conceptual approach of the MLI. Generally, the OECD
needed to make sure it would efficiently implement anti-base erosion and profit shifting (“BEPS”)
measures in a large network of bilateral treaties. What were the alternatives? Bilateral negotiations
or a model protocol would take too much time and the result would be too uncertain. Therefore,
the OECD decided to develop an instrument which would “sit on top of and modify bilateral tax
agreements.” This approach is both innovative and allows for continuity; it modifies hundreds of
treaties while maintaining their bilateral nature. The OECD also needed to strike a balance between
having the most jurisdictions on board and implementing as many anti-BEPS measures as possible.
This was done through a mechanism of minimum standards, opt-out provisions, and optional and
alternative provisions.
7

Steven R. Ratner commented on Evers with a short description of the bilateral investment
treaty network and efforts to create a multilateral investment treaty. He concluded that the approach
Hugh J. Ault, Some Reflections on the OECD and the Sources of International Tax Principles, 70 TAX NOTES INT’L
1195, 1195 (June 17, 2013).
Webcast: OECD presents outputs of OECD/G20 BEPS Project for discussion at G20 Finance Ministers’ Meeting
OECD (Oct. 5, 2015), http://www.oecd.org/ctp/oecd-presents-outputs-of-oecd-g20-beps-project-for-discussion-at-g20finance-ministers-meeting.htm.
Maikel Evers leads the work on the MLI at the OECD Centre for Tax Policy and Administration.
Steven R. Ratner is the Bruno Simma Collegiate Professor of Law at the University of Michigan Law School
4

5

6
7
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taken by the OECD with respect to the MLI could serve as a model to improve the investment treaty
network as well.
8

Richard L. Reinhold prepared a presentation on arguably the main MLI’s minimum
standard provisions—the Principal Purpose Test (“PPT”). The PPT disallows treaty benefits if a
transaction is carried out one of the principal purposes of which is to obtain such benefits, unless
granting the benefits would be in accordance with the purpose of the treaty. It is a standard-based
general anti-abuse rule (“GAAR”). Reinhold maintained that the PPT can be compared to an
improvised explosive device in the hands of the tax authorities, which is overbroad and will catch
taxpayers by surprise. He argued that a US-style limitation of benefits provision (“LOB”) would be
a better tool to tackle anti-avoidance tactics.
9

In response, Reuven S. Avi-Yonah expressed his view that the PPT is a better anti-avoidance
tool than the LOB. First, the PPT disallows treaty benefits only if the purpose of the treaty is violated,
and so concerns that all transactions will be barred are unjustified. Second, despite the LOB in the
US model DTT, the actual LOB provisions are greatly more complicated and contain various
loopholes. Third, the PPT’s uncertainty is the same as under domestic GAARs, which operate
reasonably well and are not being abused by tax authorities.
Only practice can test the operation of the PPT. It is also likely that practice will vary among
jurisdictions. Some commentators do not see any legal relevance in the PPT since teleological
10

interpretation can yield the same result. Others think the PPT will not operate differently than the
“main purpose test” already included in the commentary to Article 1 of the OECD model DTT. It
is true, however, that tax authorities will have at their disposal a very flexible instrument to attack
aggressive tax positions.
11

Gianluca Mazzoni presented his piece on one of the MLI’s specific anti-BEPS measures—
Avoidance of Permanent Establishment Status. His presentation put the MLI in context with the

8

Richard L. Reinhold is Senior Counsel in Willkie Farr & Gallagher LLP and Adjunct Professor of Law at the New
York University School of Law.
Reuven S. Avi-Yonah is the Irwin I. Cohn Professor of Law and director of the International Tax LLM Program at the
University of Michigan Law School.
Michael Lang, BEPS Action 6: Introducing an Antiabuse Rule in Tax Treaties, 74 TAX NOTES INT’L 655, 663 (May
19, 2014).
Gianluca Mazzoni is an SJD Candidate at the University of Michigan Law School, as well as an LL.M graduate from
the same university. He is also a guest contributor to the Oxford Business Law Blog.
9

10

11
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recent tax avoidance cases of Apple and Google. Mazzoni argued that the MLI is the right framework
to amend the permanent establishment concept (“PE”) to make sure that profits are taxed where
value is created. For example, Article 12 could be a successful tool in fighting commissionnaire
12

arrangements as it lowers the dependent agent PE threshold to include enterprises, which habitually
play the principal role leading to the conclusion of contracts. However, its effectiveness is
13

undermined by the fact that 39 jurisdictions have opted out of Article 12.
14

Pasquale Pistone commented on Mazzoni’s presentation and agreed that reservations
undermine the global effectiveness of the MLI. He also agreed that the PE concept does not work
all that well anymore because of the way business is conducted nowadays. There is much evidence
that businesses shape their strategies based on how their customers behave, and so information about
the behavior is vital. Overall, Pistone concluded that in order to achieve a fair allocation of taxing
rights around the world, we need to commit to revising the PE concept.
Pasquale Pistone presented on cross-border tax dispute settlement and compared dispute
resolution mechanisms in the MLI, the EU Arbitration Convention, and the proposed EU
Arbitration Directive. The key improvement that the MLI introduces with respect to mutual
agreement procedure (“MAP”) is a minimum standard provision allowing the taxpayer to make a
request for a MAP to either tax authority. Nevertheless, one could argue that it is a missed
opportunity that the MLI does not include other measures such as greater taxpayer participation, a
15

timeframe for decisions, or the attention to taxpayers’ rights in general. The MLI thus reinforces
the traditional view that the MAP is carried out to define the boundaries of tax sovereignty, where
the taxpayer is a mere object. This view, on the other hand, has been overcome by the new EU
Arbitration Directive, which mentions taxpayer’s rights in the very first paragraph of its Article 1 and
overall considers taxpayers as holders of rights as opposed as to mere objects. The MLI’s optional

12

To tax profits where the value is created is one of the leading principles of the BEPS project, included also in the
preamble to the MLI.
39 countries opted out of Article 12, Artificial Avoidance of Permanent Establishment Status through Commissionaire
Arrangements and Similar Strategies.
Pasquale Pistone is Academic Chairman of the International Bureau of Fiscal Documentation, a Jean Monnet ad
Personam Chair in European Tax Law and Policy at Vienna University of Economics and Business, and Associate
Professor of Tax Law at the University of Salerno.
Pasquale Pistone and Phillip Baker previously described the lack of attention to taxpayer’s right in MAP quite
deplorable. P. PISTONE & P. BAKER, GENERAL REPORT, IN THE PRACTICAL PROTECTION OF TAXPAYERS’
FUNDAMENTAL RIGHTS 65-66 (IFA CAHIERS VOL. 100B 2015).
13

14

15
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arbitration provision has been opted in by 26 countries, who all chose the so-called baseball
arbitration, where the arbitration panel selects one proposed decision and does not issue a reasoned
opinion. The arbitration decision also lacks any legal precedential value.
16

Kim Brooks commented on Pistone’s presentation with four concerns. First, the baseball
arbitration approach leaves out something important—the ability to build a baseline of knowledge
from which others can learn. Second, the lack of publicity of precludes public scrutiny of the actions
of the tax authorities. Third, the lack of arbitrators of choice may create a system where the same
arbitrators will keep issuing the same decision in order to be reappointed. Fourth, taxpayers may still
be more inclined to choose domestic dispute resolution mechanisms. These and other issues will
have to be seen in practice. However, as Richard L. Reinhold indicated, the behavioral effect of
baseball arbitration forces parties to price their case because they need to decide how much
transaction costs they incur, which can in turn promote settlement. It is important to keep in mind
that the implementation of anti-BEPS measures should not lead to unintended double-taxation or
uncertainty for compliant taxpayers, which is why a functioning dispute resolution mechanism is an
integral part of the MLI.

17

Reuven S. Avi-Yonah concluded the conference with his presentation on the MLI and the
international tax regime. He started by posing a provocative question: Why do we need double tax
treaties at all when double taxation is mostly eliminated unilaterally by domestic law? The reason
seems to be the prevention of double non-taxation, i.e. supplementing the Benefits Principle by the
Single Tax Principle. After all, one must first define and secure the tax base before dividing it among
jurisdictions. This was the reason to adopt the MLI and from this perspective, it is a great
achievement. Avi-Yonah also noted that the MLI is important from the US perspective because it
18

represents a shift in the global international tax regime. Victor Thuronyi responded with a brief
criticism of the OECD’s choice to give the MLI the form of a non-textual amendment instead of a
plain textual amendment. In short, non-textual amendments generally have the same effect as textual
amendments, but are not the cleanest method of legislative drafting.

16

Kim Brooks is Professor of Law at Schulich School of Law, Dalhousie University.
See ACTION 14: 2015 FINAL REPORT IN OECD/G20 BASE EROSION AND PROFIT SHIFTING PROJECT: MAKING
DISPUTE RESOLUTION MECHANISMS MORE EFFECTIVE 9 (OECD ed., Oct. 5, 2015), http://www.oecd.org/ctp/makingdispute-resolution-mechanisms-more-effective-action-14-2015-final-report-9789264241633-en.htm.
Victor Thuronyi is a former Lead Counsel at the International Monetary Fund.
17

18
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The authors and participants contributed to a very lively and up-to-date discussion. Many
questions were answered, and other were raised. But only an operation in practice will show whether
the MLI is a revolutionary achievement or a blind alley in the explicit implementation of the Single
Tax Principle.
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RESPONSE:
The Dispute Settlement Mechanisms Under the MLI: A Work in Progress

Gianluca Darena*
On June 7, 2017, seventy-one jurisdictions signed the Multilateral Convention to Implement
1

Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting ("MLI") with the promise
2

to thwart base erosion and profits shifting practices. On October 13, 2017, academics, experts, and
practitioners from all over the world gathered at the University of Michigan Law School to debate
about these recent developments that could potentially redefine the international tax regime
3

(“Conference”).

Throughout the Conference, much attention was focused on the MLI’s dispute resolution
mechanisms. Specifically, Part V of the MLI addresses the Mutual Agreement Procedure (“MAP”),
4

while Part VI addresses the mandatory binding arbitration process.

5

At the outset of the Conference, Professor Pasquale Pistone engaged in an insightful
comparison between the dispute resolution mechanisms in the MLI and under the new European
6

Union (“EU”) Arbitration Directive. Specifically, Pistone argued that the fundamental difference
between the EU and the OECD approach is that the EU Arbitration Directive considers taxpayers
as “holders of rights”7, while the MLI’s framework treats taxpayers only as “objects.” In other words,

*Gianluca Darena is a practicing attorney at Moris & Associates, Miami, Florida; he holds a J.D. from Nova Southeastern
University, and a J.D. from Università degli Studi di Roma III.
OECD, MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE
EROSION AND PROFIT SHIFTING (May 7, 2017), http://www.oecd.org/tax/treaties/multilateral-convention-to-implementtax-treaty-related-measures-to-prevent-BEPS.pdf [hereinafter MLI].
Recording: Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit
Shifting, OECD (Nov. 24, 2016), http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treatyrelated-measures-to-prevent-beps.htm.
Avi-Yonah, Reuven S. and Xu, Haiyan, A Global Treaty Override? The New OECD Multilateral Tax Instrument and
Its Limits, (U. of Mich. Pub. L., Res. Paper No. 542, 2017).
OECD, MLI pt. 5, 6 (May 7, 2017), http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treatyrelated-measures-to-prevent-BEPS.pdf [hereinafter MLI].
Pasquale Pistone is Academic Chairman of the International Bureau of Fiscal Documentation, a Jean Monnet ad
Personam Chair in European Tax Law and Policy at Vienna University of Economics and Business, and Associate
Professor of Tax Law at the University of Salerno.
Council Directive 2017/1852, Oct. 10, 2017 O.J. (L 265) (EU).
Id. at art. 1.
1

2

3

4

5

6
7
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the E.U. Arbitration Directive aims to regulate States’ relationships as well as taxpayers’ rights, while
8 9

the MLI aims to resolve State-to-State disputes with taxpayers acting as mere spectators.

The author shares Professor Pistone’s view that the lack of taxpayers’ participation in the
arbitration procedure is one of the most problematic aspects of the MLI. Indeed, by placing the
taxpayers in the background, the MLI arbitration mechanism undermines the stated purpose of its
enhanced MAP—making the dispute resolution mechanism more effective. This effect can be
10

observed in Article 19, Mandatory Binding Arbitration. Specifically, Article 19(4)(b)(1) holds that
11

the arbitration decision is not binding on either State or the taxpayer if a domestic court declares the
decision invalid, or a “directly affected person” rejects such decision or files a domestic claim in
12

13

either contracting jurisdiction. This mechanism is inevitable in a system where the adjudication of
taxpayers’ rights is done entirely outside the taxpayers’ reach. Due process and audiatur et altera pars
principles codified in the constitutional laws of the signatory jurisdictions would not permit a taxpayer
to be legally bound by an arbitration process disallowing the taxpayers’ participation. Stated
differently, without the taxpayers’ veto power, it may prove difficult to enforce the arbitration award
in the taxpayers’ domestic jurisdictions.

14

8

Specifically, under Part V and VI of the MLI, the taxpayer’s active involvement in the MAP and arbitration procedures
ends after the initial submission of her case to the competent tax authorities. See MLI supra note 1, at art. 16.
See also P. Pistone & P. Baker, General Report, in THE PRACTICAL PROTECTION OF TAXPAYERS’ FUNDAMENTAL
RIGHTS 65-66 at § 9.6 (P. Pistone ed., 2015).
See Action 14: 2015 Final Report in OECD/G20 BASE EROSION AND PROFIT SHIFTING PROJECT: MAKING DISPUTE
RESOLUTION MECHANISMS MORE EFFECTIVE (OECD ed., Oct. 5, 2015), http://www.oecd.org/ctp/making-disputeresolution-mechanisms-more-effective-action-14-2015-final-report-9789264241633-en.htm.
See MLI supra note 1, at art. 19.
The term “directly affected person” is also found in the EU Arbitration Directive. See EU Directive 2017/1852, supra
note 1, at art. 2(1)(d). This term is vague in nature and easily subject to diverging interpretations. This uncertainty places
significant questions over the class of people that may have standing to refuse arbitration results. However, as Pistone
precisely pointed out during the Conference, this is less of a problem in the EU where the European Court of Justice
has the power to develop a cohesive interpretation of what “directly affected person” exactly entails. To the contrary, in
the MLI’s context, the use of vague terms is less desirable because of the absence of an international tax dispute tribunal
that could develop a cohesive interpretation of ambiguous terms.
See MLI supra note 1, at art. 19.
The inability of an arbitration award to bind parties who do not participate in the arbitration proceedings is a result
that can be also observed in the Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York, June 10, 1958, 21 U.S.T.
2517, T.I.A.S. No. 6997 (entered into force for the United States on Dec. 29, 1970) [hereinafter New York Convention].
In fact, Article V(1)(b) of the New York Convention prohibits recognition and enforcement of an arbitration award when
one of the parties was “unable to present his case.” Id. at art. 5(1)(b).
9

10

11

12.

13
14
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However, while the taxpayers’ veto power is necessary to attain consistency between the MLI
and the constitutional laws of the contracting jurisdictions, it potentially curbs the effectiveness and
efficiency of the arbitration itself. First, what prevents any “directly affected person” dissatisfied with
15

the MAP’s result to simply object and nullify the entire resolution effort? Second, States and
taxpayers will be discouraged from opting into arbitration due to the lack of finality of its findings. It
is evident that the OECD’s approach tips the balance in favor of effectiveness and efficiency at the
expense of taxpayers’ participation in the arbitration process. After all, as Professor Pistone himself
noted, the MLI’s dispute resolution mechanism is engineered to resolve disputes between States
where the taxpayers’ rights acquire a secondary meaning. However, the decision to exclude taxpayers
from the adjudication mechanism paradoxically has the potential to undermine its desired
effectiveness and efficiency. As observed by Pistone, the MLI made great progress concerning global
coordination from the perspective of tax authorities, but at the same time, it could have done a better
job in coordinating taxpayers’ rights at the global level.
What is a possible solution? In the author’s opinion, to increase the overall effectiveness and
efficiency of the dispute resolution process, the MLI should guarantee taxpayers procedural due
16

process rights, such as the opportunity to be heard, to present evidence, and to submit briefs. This
inclusion should be accompanied by an international tax dispute tribunal with the authority to review
the arbitration awards de novo.

17

Additionally, the review power of domestic tribunals should be
18

limited to a small number of grounds for nonrecognition. Therefore, because the taxpayers’
procedural due process rights would be protected and appellate review would be available, the
For example, in the Bilateral Investment Treaties (“BITs”) context awards are usually binding. See, e.g., 2012 U.S.
MODEL BILATERAL INVESTMENT TREATY art. 34(4), (2012),
https://www.state.gov/documents/organization/188371.pdf. The awards’ binding effect is possible mainly because the
disputing party voluntarily elects to submit a claim under the BIT to arbitration and has an opportunity to participate
in the arbitration proceedings by filing pleadings, memoranda, and briefs. Therefore, there is sufficient voluntary
consent and participation to allow arbitration awards to be binding on disputing parties.
For example, the E.U. Arbitration Directive allows an affected person an opportunity to be heard and to present
evidence. See EU Directive 2017/1852, supra note 1, at art. 13. Also, domestic general anti-avoidance rules (“GAAR”)
feature procedural safeguards such as notification procedures and an opportunity to heard for affected taxpayers. See J.
Hattingh, The Multilateral Instrument from a Legal Perspective: What May Be the Challenges? 71 BULL. INT’L TAX’N
2 (2017).
For an interesting proposal for a self-standing international tax dispute resolution body see J. Owens, A. Gildemeister
& L. Turcan, Proposal for a New Institutional Framework for Mandatory Dispute Resolution, 82 TAX NOTES INT’L
1006 (June 6, 2016).
For example, the New York Convention in its Article V limits the possibility of nonrecognition to seven grounds. See
New York Convention, supra note 32.
15

16

17

18
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arbitration award could be immediately binding on all the parties involved and increase the
19 20

effectiveness and efficiency of the MLI dispute resolution mechanism.
21

Following Pistone’s presentation, Professor Kim Brooks posed two questions that caught
the author’s attention: why does the MLI arbitration process lack justification, and why are the
22

arbitration opinions not published? Brooks argued that unreasoned and unpublished decisions lose
some of their richness and, more importantly, do not have “the ability to build a baseline of
23

knowledge from which other taxpayers can learn.” This statement implies that it would be desirable
for arbitration decisions to have at least a practical precedential value.

24

Although it is unquestioned that a cohesive system of precedents would improve consistency,
predictability, and continuity of the international tax regime, the author believes that the current MLI
25

arbitration framework was not intended to generate a system of precedents. First, the MLI
26

arbitration system is unfit for lawmaking functions, especially if devoid of taxpayers’ participation.

Second, it is unclear whether there is an organic system of tax treaties to begin with. There are more
than 3,000 tax treaties in effect, and each of them contains different provisions, which in turn reflect

19

In this theoretical scenario, the taxpayer would not have the power to reject the arbitrators’ findings which are affirmed
by the international appellate body.
For a more advanced solution to the problem of lack of taxpayers’ participation in cross-border dispute resolution
procedures, see P. Baker & P. Pistone, BEPS Action 16: The Taxpayers’ Right to an Effective Legal Remedy Under
European Law in Cross-Border Situations, 25 EC TAX REV. 335, 341 (2016).
Kim Brooks is the Weldon Professor of Law and Dean of the Schulich School of Law at Dalhousie University.
The MLI also provides for the “independent opinion” form of arbitration that includes reasoned opinions but expressly
states that such reasoned decisions do not have precedential value. See MLI supra note 1, at art. 23. As of the date of
this article’s submission, most of the signatory jurisdictions that have opted for mandatory arbitration procedures have
adopted the “baseball arbitration” form. See Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent BEPS (MLI) Matching Database (beta), OECD (2017) [hereinafter OECD matching database],
http://www.oecd.org/tax/treaties/mli-matching-database.htm.
Kim Brooks, Commentator on Dispute Settlement under the MLI and the EU Arbitration Convention Panel at the
University of Michigan Law School Tax Symposium: Perspectives on The Multilateral Instrument (Oct. 13, 2017).
The MLI expressly states that the arbitrators’ decisions do not have precedential value. See MLI supra note 1, at art.
23. However, some of the MLI’s provisions are ambiguous and vague (e.g., the principal purpose test). Due to this
ambiguity, the parties involved in the dispute resolution mechanism would inevitably rely on prior decisions to attain
some certainty on how to prepare their position. It follows that notwithstanding the fact that the MLI expressly prohibits
arbitration awards to have legal precedential value, any arbitration decision will have some practical precedential value.
See Andrea K. Bjorklund, The Emerging Civilization of Investment Arbitration, 113 PENN ST. L. REV. 1269, 1294
(2009).
For example, in the context of international investment treaties, it has long been argued that arbitration decisions are
ill-suited to establish a system of precedents. Id.
See J. Hattingh, The Multilateral Instrument from a Legal Perspective: What May Be the Challenges? 71 BULL. INT’L
TAX’N 2, 2 (2017).
20

21
22

23

24

25

26
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27

different power relationships between contracting States. Third, there is no hierarchy between the
28

arbitration decisions. Finally, a self-standing appellate arbitration body that could correct ill-advised
decisions is currently lacking.

29

Based on the foregoing, many contracting jurisdictions expressed

skepticism regarding the value of reasoned decisions in the MLI arbitration context. In fact, only a
handful of the signatory jurisdictions opted for independent opinion arbitration, which allows the
arbitrators to present their reasoned decisions.

30

In conclusion, the Conference was an engaging and insightful event. Pistone’s and Brooks’
comments shed light on many often-overlooked aspects of international tax law. The MLI certainly
was a leap forward in the right direction, however, many issues remain unaddressed. The
contribution of academics, practitioners, and stakeholders is needed to progress towards a more
comprehensive and cohesive international tax regime.

27

Considering their respective differences, the same argument has been made in the context of international investment
arbitration. See MLI, supra note 1.
Id.
See W. Mark C. Weidemaier, Toward A Theory of Precedent in Arbitration, 51 WM. & MARY L. REV. 1895, 1904
(2010).
As of September 2017, only Greece, Malta, Portugal, and Slovenia will apply the independent opinion arbitration. See
OECD matching database, supra note 22.
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RESPONSE:

Is the Principal Purpose Test an “Atomic Bomb” and should it be used against Treaty Abuse?
Eran Levy*
A summary and opinion on the session “Article 7 and Prevention of Treaty Abuse” by Mr.
1

2

Richard Reinhold and Prof. Reuven Avi-Yonah as commentator (the “Session”), which took place
at the “Perspective on the Multilateral Instrument” conference at the University of Michigan Law
School on October 13, 2017 (the “Conference”).
Background
There is considerable debate on which type of anti-abuse rules should be used in the OECD
3

Multilateral Instrument (the “MLI”). The two types of anti-abuse rules which were discussed in the
Session were (1) the “Limitation of Benefits” (“LOB”) provisions, which are used by the United
4

States in its bilateral tax treaties, and the Simplified LOB, currently offered in the MLI, and (2) the
“Principal Purpose Test” (“PPT”), which is the default anti-abuse rule offered in the MLI.
Generally, LOB tests limit the availability of treaty benefits to entities that meet certain
conditions based on legal nature, general activities, and ownership. These conditions seek to ensure
5

that there is a sufficient link between the entity and its state of residence. For example, according to
* Eran Levy is an International Taxation LLM candidate at the University of Michigan Law School. Eran graduated the
combined program of Law (LLB) and Accountancy from Tel Aviv University in 2013 (Magna Cum Laude, Accounting).
Eran is a lawyer and Certified Public Accountant (Israel) and worked in the International Tax department of Shekel &
Co. (Israel) as well as in the Corporate Tax department of KPMG Israel. Eran was also teaching assistant in Tel Aviv
University. Eran participated in broad variety of tax related projects, including tax planning in M&As, advisory to
expatriates, appeals to the Israeli Tax Authorities and assorted of legal opinions. Eran is married to Roni and father of
Daria and Alma.
1

Senior counsel in Willkie Farr & Gallagher LLP and Adjunct Professor of Law at the New York University School of
Law.
2

Irwin I. Cohn Professor of Law, the University of Michigan.

3

Anti-abuse rules are basically rules which intend to prevent granting of treaty benefits in inappropriate circumstances,
e.g., treaty shopping.
4

See U.S. DEP’T OF TREASURY, UNITED STATES MODEL INCOME TAX CONVENTION art. 22 (2016).

Org. for Econ. Co-Operation & Dev. [OECD], Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances, Action 6 – 2015 Final Report, at 9 (2015), http://dx.doi.org/10.1787/9789264241695-en [hereinafter
OECD BEPS Action 6].
5
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the Simplified LOB provisions offered in the MLI, generally speaking, if at least fifty percent of a
corporation’s shares are owned by residents of the corporation’s country of residency for at least half
the days of a twelve-month period, a corporation will be entitled to the favorable tax regime of the
tax treaties of its country of residence. The idea is that LOB provisions do not rely on a
6

determination of purpose or intention but instead set forth a series of objective, rule-based tests.

7

The PPT, on the other hand, applies a different test: the PPT states that a benefit under a tax treaty
shall not be granted in respect of an item of income or capital if it is reasonable to conclude, in light
of all relevant facts and circumstances, that obtaining said benefit was one of the principal purposes
of any arrangement or transaction that resulted in that benefit, unless it can be established that
granting that benefit under these circumstances would accord with the object and purpose of the
8

relevant provisions of the tax treaty. This determination – of whether the principal purpose of an
arrangement or transaction was to obtain treaty benefits – should be made using an objective analysis
9

of the aims and objects of all persons involved. For the anti-abuse rule to be activated under the
PPT, obtaining the tax benefits under the treaty does not have to be the sole or dominant purpose;
rather, it is sufficient that at least one of the principal purposes of an arrangement or transaction was
to obtain the benefit.

10

The MLI allows countries to choose between three options of anti-abuse rules: (1) a PPT
only; (2) a PPT and either the Simplified or Detailed LOB; or (3) the Detailed LOB supplemented
by a mechanism that would deal with conduit arrangements not already dealt with in tax treaties.
Since the PPT is the only approach that can satisfy the minimum standard of the MLI on its own, it
11

is presented as the default option. The presentation of the PPT as the default option may be

6

Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting, art.
9(e), June 7, 2017, http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-toprevent-BEPS.pdf [hereinafter Multilateral Convention].
7

U.S. DEP’T OF TREASURY, UNITED STATES MODEL TECHNICAL EXPLANATION ACCOMPANYING THE UNITED
STATES MODEL INCOME TAX CONVENTION OF NOVEMBER 15, 2006 63 (2015).
8

Multilateral Convention, supra note 6, at art. 7(1).

9

OECD BEPS Action 6, supra note 5, at 57-58.

10

Id. at 58.

See OECD, Explanatory Statement to the Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shifting, at 22, 89 (2016).
11
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considered as semantic matter, since each country which signs on to the MLI is free to choose
between options (1), (2) or (3) above. However, from political point of view, it may be useful for
countries to adopt the PPT as the minimum standard without any further actions.
The Session
Before addressing the legal debate between Reinhold and Avi-Yonah, I will briefly describe
12

the Prévost case, which was presented by Reinhold during the Session and which illustrates how the
use of either the LOB or PPT could lead to different results: Volvo Bussar A.B (“Volvo”) and
Henlys Group PLC (“Henlys”) intended to jointly acquire all the shares in Prévost Car Inc.
(“Prévost”), which was incorporated in Canada, using a holding company (“Holdco”). Both Volvo
and Henlys preferred to incorporate Holdco in their residency countries, Sweden and the UK,
respectively. As a compromise, and after considering several options, Volvo and Henlys chose to
13

14

form Holdco in the Netherlands, based on business considerations and tax considerations, which
according to a statement by Volvo’s representative, were not overriding. When Prévost made
dividend distributions to Holdco (the “Dividends”), the Canadian Revenue Agency argued that
Holdco was not entitled to the favorable tax rates pursuant to the Canada-Netherlands Treaty since
the “Beneficial Owner” of the Dividends was not Holdco but rather Volvo and Henlys.
The question, raised by Reinhold, was: What would be the result of the case under the LOB
and under the PPT, respectively?
First, the LOB provisions, as they appear in the Canada-Netherlands Treaty, were applied
by both the Tax Court of Canada and then the Canadian Federal Court of Appeal, both of which
held that Holdco is the beneficial owner of the dividends distributed by Prévost. Thus, the courts
held that the favorable tax rate under the Canada-Netherlands Treaty applied.

12

Prévost Car Inc. v. The Queen, 2008 D.T.C. 3080 (Can. Tax Ct.).

13

For example, a preference to form Holdco in Europe and in a jurisdiction which is not too expensive and where
business could be conducted in English.
14

Under certain conditions, the withholding tax rate on dividend distributions is five percent. Convention Between
Canada and the Kingdom of the Netherlands for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with Respect to Taxes on Income, Can.-Neth., art. 10, May 27, 1986, https://www.fin.gc.ca/treatiesconventions/Netherlands_-eng.asp.
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Applying the PPT, Reinhold concluded that on the facts of the Prévost case, it is most likely
that Holdco would not be entitled to the tax treaty’s favorable rates, since Volvo’s representative
declared upfront that tax was a consideration in the decision to form Holdco in the Netherlands.
15

Prof. Pasquale Pistone commented during the Session that the PPT would probably have led to a
different result as compared with the LOB test, but he mentioned that the same issue would arise
under the “Essential Purpose” test that is currently applied by EU courts.
The central question, then, is which type of anti-abuse rules is better? According to Reinhold,
the PPT is overbroad and exposes even companies with real economic and business substance to
application of the anti-abuse provisions, because they operate in low tax rate jurisdictions (e.g., a
company that decides to establish R&D activities in an Irish subsidiary employs hundreds of
employees and derives inter-group dividends, interest, and royalties in such a subsidiary).
Additionally, Reinhold shared his concerns about the overbreadth of the PPT causing negative
effects of uncertain tax consequences for taxpayers. Nonetheless, Reinhold believes that the
16

Simplified LOB test on its own, an option which is not actually offered in the MLI, is not perfect
either, mainly because it does not address issues of base erosion.
Reinhold concluded by suggesting that instead of the PPT, the MLI should use the
Simplified LOB provisions, with anti-conduit restrictions and additions for the prevention of base
erosion, because this will result in more certainty for taxpayers, which is a positive outcome in his
opinion.
Avi-Yonah, as a commentator for the Session, presented a different approach by stating that
PPT should be used – and not any kind of LOB. In his opinion, the PPT is not overbroad due to
the exception which states that even if tax is a principal purpose of a transaction, the transaction will
not be considered as an abuse of the treaty if granting the benefit would be in accordance with the

object and purpose of the treaty (the “Object and Purpose Exception”).
Reinhold did not agree with Avi-Yonah’s argument, since even under the Object and Purpose
Exception, the relevant tax authority still has broad discretion to interpret the facts at hand and could

15

The Academic Chairman of the International Bureau of Fiscal Documentation, Jean Monnet ad personam Chair in
European Tax Law and Policy at WU Vienna University of Economics and Business (Austria) and Associate Professor
of Tax Law at the University of Salerno (Italy).
16

The Simplified LOB can be implemented by country only in conjunction with the PPT.
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easily find that the Object and Purpose Exception shall not apply because granting the treaty benefits
under the specific facts does not accord with the object and purpose of the treaty.
Avi-Yonah posed an interesting question: Should the object and purpose of a treaty be
determined by analyzing the original treaty negotiations between the countries or the signing of the
MLI? Avi-Yonah thinks that the second option is the correct one and that, therefore, taxpayers could
have stronger arguments in favor of their claims to apply the Object and Purpose Exception.
With regards to the U.S. LOB rules, Avi-Yonah believes that they have a few substantial
problems. First, the U.S. LOB rules include an unjustified exception for publicly-traded
corporations. Second, the LOB rules in the actual treaties to which the United States is a party are
much more complicated than the rules in the U.S. Model Income Tax Convention, and they usually
include loopholes which enable taxpayers to abuse them.
Opinion
I disagree with Reinhold because his approach is substantially driven by the importance of
providing certainty to taxpayers regarding the tax results of their international activities and the need
to limit the tax authorities’ power to use anti-abuse arguments. As I see it, on the other side of the
balance is the importance of providing flexible legal tools to tax authorities for dealing with creative,
abusive tax planning, which often uses loopholes in mechanical rules like the LOB. In my view, both
sides of such balance should bear equal weight when considering the right type of anti-abuse rules to
use.
Additionally, uncertainty of tax results is an inherent part of tax laws all around the world,
not only at the international level but also in domestic transactions and business activities. Whereas
I agree that it is better to minimize such uncertainties wherever possible, I do not think that
minimizing them should be one of the main considerations in choosing the right anti-abuse rule.
Moreover, how severe is the uncertainty for taxpayers under the PPT? Since the PPT was
adopted by all 71 countries currently signed on to the MLI (among them most of the world’s
strongest economies with the exception of the United States), it has arguably become the new global
standard for anti-abuse and, as a result of this widespread global consensus, a part of international
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law. Hence, in addition to the OECD guidelines for applying the PPT, in years to come, case law
from around the world will begin to shed light on how the PPT is applied by different courts. This
might serve to reduce taxpayer uncertainty.
Last, even if one accepts the challenges of uncertainty, how do such challenges compare with
the problem of treaty abuse? The implications of treaty abuse are immediate and direct, in the
manner of treaty benefits granted to taxpayers in inappropriate circumstances. However, the
implications of uncertainty for taxpayers are indirect: Whereas uncertainty may increase disputes
between taxpayers and tax authorities, taxpayers with meritorious arguments will be disadvantaged
mostly as a result of the legal expenses surrounding such disputes and not by tax itself, since tax
authorities will avoid litigating such cases or because courts will rule in favor of the taxpayer. In my
opinion, preventing the direct and immediate consequences of treaty abuse in exchange for the
potential risk of a period of increased disputes and taxpayer uncertainty is worthwhile.
Another risk which derives from the uncertainty is the risk of economic inefficiency, where
taxpayers may avoid carrying out good transactions because of uncertain tax results. In my view, such
risk is insignificant because once the PPT becomes the standard global anti-abuse rule, taxpayers will
purportedly “suffer” from such uncertainty in most of the jurisdictions in which they consider
carrying out their activities. In other words, taxpayers will not have many alternatives to carry out
their international activities without such alleged uncertainty. Therefore, the PPT’s uncertainty, if it
exists at all, would be, simply put, the “new certainty” in taxpayers’ calculations of the worthwhileness
of possible international transactions or activities.

17

OECD BEPS Action 6, supra note 5, at 54.
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RESPONSE:
Principal Purpose Test Needs Time
Chul Hun Lee*

Article 7 of the Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent BEPS (“MLI”) requires the signatories to adopt measures to meet the minimum standard
to prevent treaty abuse. The baseline approach of Article 7 is the Principal Purpose Test (“PPT”),
which denies tax treaty benefits if one of the principal purposes of a transaction was to obtain such
1

benefit under the tax treaty. Furthermore, Article 7 is not an elective provision; all signatories must
2

implement the measures provided for in the Article. However, this is not as onerous as it may sound.
Although the PPT is the only test that can satisfy the minimum standard on its own, it is not the only
approach permissible under the MLI. Instead, the signatories are permitted to either supplement
the PPT with a simplified Limitations on Benefits rule (“LOB”), or to adopt a detailed LOB in lieu
3

of the PPT. Given these options, is the PPT a better option than the LOB, or is it an IED as Mr.
Richard Reinhold suggested?
Perhaps the most significant characteristic of the PPT – and also its point of criticism – is its
4

subjective nature. The essence of the PPT is determining the purpose underlying the transaction at
5

issue, with “regard to all relevant facts and circumstances.” As a general matter, proving the intent
and purpose is difficult, if not impossible, even when deducing such intent from the circumstances
6

surrounding the transaction. Furthermore, neither Article 7 nor the BEPS Action 6 Report provides

* Chul Hun Lee is a J.D. Candidate, December 2018, at the University of Michigan Law School, and Vol. 39 Associate
Editor for the Michigan Journal of International Law.
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting art.
7, para. 1, June 7, 2017, http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-relatedmeasures-to-prevent-BEPS.pdf [hereinafter MLI].
See id. (“a benefit . . . shall not be granted”).
Org. for Econ. Co-Operation & Dev. [OECD], Explanatory Statement to the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting, at 22 (2016); see also MLI, supra note 1, at
art. 7, para. 16 (allowing signatories that adopt simplified LOB to opt out of Article 7 if the other Contracting State
chooses not to apply simplified LOB).
See S. EXEC. REP. NO. 106-8, at 5 (1999) (“The new main purpose tests in the proposed treaty are subjective, vague,
and add uncertainty to the treaty”).
MLI, supra note 1, at art. 7, para. 1.
Michael Lang, BEPS Action 6: Introducing an Antiabuse Rule in Tax Treaties, 74 TAX NOTES INT’L 655, 658 (2014).
1

2
3

4

5
6
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7

much guidance as to how this inquiry should be conducted. The problem caused by the inherent
subjectivity of the test is further exacerbated by the fact that the PPT as currently articulated in the
MLI is arguably too loose. In order to deny the treaty benefits, the competent authority only needs
to find that it is “reasonable to conclude” that “one of the principal purposes” was to obtain the treaty
8

benefit. As such, the competent authorities of the Contracting States are left with much discretion
in interpreting the requirements of the PPT.

9

This lack of guidance as to the interpretation of the PPT raises questions as to the wisdom
of such a standard. The scenario that can be imagined is the abuse of the anti-abuse provision. By
adopting a test that is subject to the discretionary interpretation of the competent authority, a
Contracting State can appear to adhere to the minimum standard while in effect not imposing any
substantial limitations on treaty abuse. In other words, the PPT could be manipulated to legitimize
10

the actions of certain States in a tax competition environment. Conversely, assuming that all
11

Contracting States have some interest in protecting their tax base, one can also imagine the test
being deployed stringently to deny treaty relief as a means of preserving a State’s own authority to
12

tax such person. Given the reciprocal nature of treaties, such blatant abuses of the PPT may only
be a theoretical concern. These two hypothetical concerns nevertheless point to the underlying issue
that such a flexible standard can lead to the potential problem of divergent interpretation between
the Contracting States.
Even if the PPT does not lead to tax competition, the problem of coordination still exists. It is
unimaginable for two Contracting States to enter into a bilateral treaty with each having a different

See MLI, supra note 1, at art. 7; OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances,
Action 6 – 2015 Final Report (2015), http://dx.doi.org/10.1787/9789264241695-en [hereinafter BEPS Action 6 Report].
MLI, supra note 1, at art. 7.
See Reuven S. Avi-Yonah & Haiyan Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle and Proposal
for UN Oversight, 6 HARV. BUS. L. REV. 185, 221 (2016); Reinout Kok, The Principal Purpose Test in Tax Treaties
Under BEPS 6, 44 INTERTAX 406, 408 (2016).
See generally John Douglas Wilson, Theories of Tax Competition, 52 NAT’L TAX J. 269; OECD, HARMFUL TAX
COMPETITION: AN EMERGING GLOBAL ISSUE (1998), http://dx.doi.org/10.1787/9789264162945-en.
Hugh J. Ault & Brian J. Arnold, Protecting the Tax Base of Developing Countries: An Overview, in UNITED NATIONS
HANDBOOK ON SELECTED ISSUES IN PROTECTING THE TAX BASE OF DEVELOPING COUNTRIES (Alexander
Trepelkov et al. eds., 2015).
Whether the PPT can be abused by the competent authorities in this way may depend on the scope of the treaty
benefits that will be denied, which is another interpretative issue regarding Article 7. See Amanda Kazacos, BEPS Action
6: The Principle Purpose Test Revisited – Part 1, INT’L TAX REP. (Nov. 9, 2016),
http://www.internationaltaxreport.com/double-taxation/beps-action-6-the-principle-purpose-test-revisited--part-i--1.htm.
7
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understanding as to what constitutes an improper purpose. Thus, when States sign the MLI and
amend their treaties to adopt the PPT, they must go beyond simply adopting the model provision to
affirmatively reaching a mutual understanding of the standard. Such a consequence would defeat the
purpose of the MLI, which was to “implement agreed changes in a synchronised and efficient
13

manner . . . without the need to bilaterally renegotiate each such agreement.” At the same time, it
is plausible that the MLI was designed to defer such determination until a conflict between the
Contracting States arose.

14

Does this mean that a mechanical LOB would be a better option? Although it may appear
15

to be easy to understand and objective as it is based on several determinable criteria, a mechanical
LOB rule as incorporated in the treaties is complex and requires a substantial resource in its
16

application. Furthermore, mechanical LOB provisions tend to be highly treaty-specific, leading to
17

overcomplexity and differences across treaties. The subjective nature of the PPT inquiry may,
furthermore, also yield benefits. Unlike rigid mechanical LOB rules, PPT inquiry will be flexible
enough to capture newly formulated treaty abuse mechanisms. Moreover, under the subjective PPT
test, taxpayers will not be able to manipulate their business organization to obtain treaty benefit,
which remains a possibility under a mechanical LOB rule.

18

Given the problems that the subjectivity inherent in PPT can cause, one must question
whether such a standard should be the baseline approach. Although the wide net cast by the PPT is
a commendable initiative to capture all possible treaty abuses, it is clear that the language of the MLI
on its face itself defers too much to the whims of the competent authorities. The answer, then, is
whether there are, or will be, any meaningful limitations to applying the PPT. It is worth noting that
many countries also deploy domestic General Anti-Abuse Rule (“GAAR”) similar to the PPT to

MLI, supra note 1, Preamble.
See id., at art. 16 (providing improved Mutual Agreement Procedure), art. 19 (providing for elective arbitration clause).
See Anna A. Kornikova, Comment, Solving the Problem of Tax-Treaty Shopping Through the Use of Limitation on
Benefits Provisions, 8 RICH. J. GLOBAL L. & BUS. 249, 280-81 (2008).
See, e.g., Convention Between the United States of America and the Republic of Poland for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income, Pol.-U.S., Feb. 13, 2013, S. TREATY
DOC. NO. 113-5 (2013); Protocol Amending the Income Tax Convention Between the United States and Canada, Can.U.S., Sept. 21, 2007, https://www.treasury.gov/resource-center/tax-policy/treaties/Documents/Treaty-Protocol-Canada9-21-2007.pdf.
Avi-Yonah & Xu, supra note 9, at 220.
See BEPS Action 6 Report, supra note 7, at 55-56.
13
14
15
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19

prevent base erosion, and have developed domestic judicial precedents designed to prevent treaty
20

abuse. As these measures have the same objective of preventing treaty abuse, they could be the
21

starting point from which a more concrete framework for PPT could emerge. If such common
understanding of the PPT emerges to provide substantive guidelines, it is less likely that the PPT
would be considered an IED, and more a guided missile against treaty abuse.

Christophe Waerzeggers & Cory Hillier, Introducing a General Anti-Avoidance Rule, 1 TAX LAW IMF TECHNICAL
NOTE 8 (2016), https://www.imf.org/external/pubs/ft/tltn/2016/tltn1601.pdf.
See Simone M. Haug, The United States Policy of Stringent Anti-Treaty-Shopping Provisions: A Comparative
Analysis, 29 VAND. J. TRANSNAT’L L. 191, 250-55, 265-69 (1996).
See Kok, supra note 9, at 409-12 (applying Dutch judicial interpretation and tax literature to understand the phrase
“object and purpose”).
19
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